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Supreme Court on Intoxication and Consent

The Recent DecisioninR. v.
G.F. andR.B., 2021 SCC 20

On May 14, 2021 the Supreme Court of Canada
delivered their decision in R. v. G.F. and R.B.,
2021 SCC 20. This was a case involving a 16
year old complainant who, after becoming
intoxicated on a camping trip, testified that
after vomiting and passing out in a trailer
belonging to a common-law couple, she awoke
while being sexually assaulted by the man and
woman.

The couple, G.F and R.B., were work colleagues
of the complainant’s mother and G.F. had
provided the girl with most of the alcohol that
she had consumed that night. Their
convictions were overturned by a majority of
the Ontario Court of Appeal, raising concerns
about the trial judge’s approach to assessing
consent and incapacity to consent.

While the Supreme Court confirmed that it is
preferable to determine the question of
consent or lack of consent before moving on to
determine if consent was negated by
intoxication, the two factors could be
considered in combination.

Writing for the majority, Justice Karakatsanis
confirmed that it would be an error of law to
equate any degree of intoxication with
incapacity to consent. In the case of G.F, the
trial judge had accepted the complainant’s
testimony regarding the extreme level of her
intoxication and it was somewhat corroborated
by evidence that the girl had vomited on the
bed before becoming unconscious. The sexual
activity had been initiated while the girl was
unconscious. He also accepted her testimony
that, after being awoken and the sexual acts
did not stop, the complainant stopped
resisting because she thought she had no other
choice in the matter.

Prior to this decision, in R. v. Al-Rawi, 2018
NSCA 10, the Nova Scotia Court of Appeal had
defined the main factors in determining
capacity to consent and defining what was
meant by “an operating mind”:

“Therefore, a complainant lacks the requisite
capacity to consent if the Crown establishes
beyond a reasonable doubt that, for whatever
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reason, the complainant did not have an
operating mind capable of:

1. appreciating the nature and quality of
the sexual activity; or

2. knowing the identity of the person or
persons wishing to engage in the sexual
activity; or

3. understanding she could agree or
decline to engage in, or to continue, the sexual
activity.”

The Supreme Court decision in G.F. did not
substantially change the framework for
assessing capacity to consent in case of
intoxication.

In G.F., the trial judge concluded beyond a
reasonable doubt that the complainant both
did not consent and was incapable of consent
due to intoxication. Both of these factors were
considered in conjunction but the core finding
that the complainant did not subjectively
consent was clear in his reasons.

The defence submissions at trial had mainly
focused on the argument that the complainant
had consented and lacked credibility.
Additionally, G.F. had testified that a significant
amount of time had passed prior to the sexual
activity, such that the girl was no longer
intoxicated and had awoken prior to the sexual
activity being initiated. The trial judge had
rejected this testimony of the accused.

In the broader question of how consent may be
vitiated by other factors, the majority decision
reviewed the issue of fraud, to clarify the ruling
in R. v. Hutchinson, 2014 SCC 19, [2014] 1 S.C.R.
346 regarding a two-step process in analysis.
The interplay of the vitiating issue with the

determination of consent must be logically
linked:

“The example of fraud demonstrates this
distinction. Depending on the type, fraud can
do one of three things: it can prevent
subjective consent, it can vitiate subjective
consent, or it can simply not relate to the legal
analysis at all.”

Justice Karakatsanis gave the example that
“lying about matters such as one’s profession
or net worth may be immoral, but it is not
criminal.”

In turning to the question of incapacity, the
decision in G.F. gives broader guidelines for an
“operating mind” beyond intoxication. It also
takes into account a situation where a
complainant may have an intellectual or
developmental disability.

The assessment of whether or not a
complainant was capable of consenting is not
“mutually exclusive” from a finding of fact
regarding whether consent was given. The
majority rejected the proposition that when
the trial judge made a finding that the
complainant was too intoxicated to give
consent it signaled a finding that she had in
fact consented. They also rejected the
suggestion that where there is evidence a
complainant withheld consent it indicates the
capacity to consent or not consent must have
existed.

In other words, someone who is extremely
intoxicated may still be able to recall having
expressed non-consent and it does not
undermine a finding of incapacity. Confirming
parts of the Ontario Court of Appeal decision in



G.F., Justice Karakatsanis wrote “The question
is not whether the complainant remembered
the assault, retained her motor skills, or was
able to walk or talk. The question is whether
the complainant understood the sexual activity
in question and that she could refuse to
participate.”

The final note of the majority decision
summarized that “whether the complainant
has a memory of events or not does not
answer the incapacity question one way or
another.” Just as a lack of memory does not
prove a lack of consent, the presence of
memory does not confirm a capacity to
consent.

Cases involving intoxication continue to
present problems in determining if a threshold
was passed to negate a complainant’s consent
where consent was given and, if so, at what
point that threshold was crossed. These
findings of fact cannot be theoretical and will
always be unique to the evidence at trial.

Privacy of Text Messages

In an unusual case, R. v. Balando, 2021 ONSC
3751, the defence is seeking to exclude text
messages that the complainant provided to

police on the grounds that they had no warrant
to search her phone.

The new rules of evidence under section
278.92 of the criminal code have widely been
seen to capture all text messages as having an
expectation of privacy and thus a “record”
subject to an application.

This converse privacy claim was identified as a
potential issue by Justice Davies in R. v. W.M.,
2019 ONSC 6535 who noted that:

“Complainants often give the investigating
officer or the Crown copies of electronic
communications they set to and received from
the accused. If an accused retains a reasonable
expectation of privacy in electronic
communications he sent to and received from
the complainant, his s. 8 rights would be
engaged when the Crown or police take
possession of them.”

In Balando, Justice Maxwell declined to
dismiss the motion to exclude, ruling that the
Supreme Court of Canada had not had the
opportunity to consider privacy rights over
digital communications between a
complainant and accused when they decided
R. v. Marakah, 2017 SCC 59, [2017] 2 S.C.R. 608.
Marakah involved text messages between two
co-accused, neither of whom wished to reveal
the messages to police as a third party.

Without commenting on the merits of the
application, this may be an opportunity to
provide further guidance on whether
non-sexual text messages should be subjected
to the new regime under 278.92.



A Chronic Error of Law

The Ontario Court of Appeal recently
overturned a convictioninR. v. B.L.,2021 ONCA
373 after determining that the trial judge used
the accused’s presence at his own trial against
him.

This is a recurring problem in which the
testimony of the accused is deemed to be
tailored after hearing the testimony of the
complainant or another witness. As Justice
Feldman wrote, “The trial judge’s reasoning
turned the appellant’s constitutional rights
into an evidentiary trap.”

In the Ontario Court of Appeal, Justice
Feldman has now identified this error by trial
judges three times within the last year. Aside
from the current case of B.L., Feldman J.A. also
ordered retrials for the same reason in R. v.
M.D., 2020 ONCA 290 and R. v. G.V., 2020 ONCA
291.

For so many cases to cross the path of a single
appellate judge within 12 months indicates this
is a larger problem that warrants more
attention.

In particular, the testimony of an accused is
often described as “self-serving” or “contrived”
when the explanation for events seems too
convenient or responsive to the evidence
called by the Crown. This was the case in both
R. v. Titong, 2021 ABCA 75 and R. v. Roth, 2020
BCCA 240.

Other Cases To Watch

R.v. J.J,2020 BCSC 349 SCC File # 39133
Constitutional appeal of section 278.92 regime.
The hearing should take place in the Fall of
2021

R. v. Kirkpatrick, 2020 BCCA 136 SCC File #
39287

This case will be looking at the correct
interpretation of the Supreme Court decision
in Hutchinson as it relates to consent being
dependent on condom usage. The lower court
was also split on whether failure to use a
condom was a form of fraud.

R. v. Ndhlovu, 2020 ABCA 307 SCC File # 39360
Whether or not mandatory SOIRA order is
unconstitutional.
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