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In the recent decision of R. v. Berg, 2026 SCC 21 the Supreme Court took the opportunity to guide the lower courts and correct errors that have arisen from the decision in R. v. J.J.R.D. (2006), 2006 CanLII 40088 (ON CA), 218 O.A.C. 37.

Since 2006, the J.J.R.D. decision has played a prominent role in the way trial judges assess the burden of proof primarily in sexual assault cases. In many cases it has altered the standard of the W.(D.) analysis and moved dangerously close to choosing between conflicting testimony. 

Though the Supreme Court upheld the conviction in Berg, they took the opportunity to clarify that the J.J.R.D. decision was strictly related to appellate courts and whether the trial judge had provided sufficient reasons.

Since the J.J.R.D. decision, trial judges commonly referenced that decision while engaging in their W.(D.) analyses. The potential error is related to whether or not the J.J.R.D. decision allowed for an accused to be convicted based solely on believing the evidence of a complainant.

As a general rule, trial judges should not rely on J.J.R.D. when structuring their W. (D.) analyses or when providing W. (D.) directions to a jury. J.J.R.D. is a case about appellate review for sufficiency of reasons and it does not purport to set out a formula for performing a W. (D.) analysis. It was intended to apply to appellate review of trial decisions when assessing whether the trial judge’s reasons were sufficient to permit appellate review, not to be applied by trial judges themselves.

They positively cite Paciocco J.A. in R. v. C.L., 2020 ONCA 258, 387 C.C.C. (3d) 39, at para. 32, when he observed:

. . . D. (J.J.R.) was a sufficiency of reasons case. It was not a jury instruction case, nor even a case about the content of the W. (D.) formula. The issue was whether the reasons given by a trial judge, sitting alone, were sufficient to permit effective appellate review: see D. (J.J.R.), at paras. 1-2. That is why Doherty J.A. describes “a considered and reasoned acceptance . . . of the truth of conflicting credible evidence” as an “explanation for the rejection of an accused’s evidence”. The case is about whether the trial judge explained the conviction by offering a considered and reasoned basis . . . . It does not purport to offer a formula for overcoming facially unassailable exculpatory evidence. [Emphasis deleted.]

The danger of misapplying the J.J.R.D. decision at trial was more fulsomely explained in Berg:

When invoked in a trial setting, J.J.R.D. may mislead the trier of fact to think that they may reject the accused’s account solely based on a “considered and reasoned” acceptance of the complainant’s testimony. This raises the spectre of turning trials into credibility contests — the very error W. (D.) was designed to prevent. The presumption of innocence means that a guilty verdict cannot rest only on whether the trier of fact believes the Crown’s evidence or finds it more plausible. [Citations omitted]

The Supreme Court included numerous examples from appellate courts which found the J.J.R.D. case was erroneously used by trial judges to override the principles of W.(D.).

This is important guidance from the Supreme Court as J.J.R.D. has become a common consideration by trial judges in sexual assault cases since the decision in 2006. It has become regular practice for the Crown to argue that an accused can be convicted even when their testimony and evidence had merit solely based on a complainant’s testimony being more compelling.

This type of impermissible credibility contest has become more common and nuanced since the J.J.R.D. decision and undermined the burden of proof in sexual assault cases.

To be clear, the Berg decision continues to allow for trial judges to reject an accused’s evidence based on acceptance of the conflicting evidence but it must be explained why the evidence that is accepted met the high standards of the burden of proof and reasonable doubt.

The Supreme Court specifically clarified that “proof beyond a reasonable doubt demands more than a ‘considered and reasoned acceptance’ of the complainant’s evidence.” Trial judges must grapple with the whole of the evidence and properly explain their conclusions about what evidence they accept.

The decision in Berg comes as long overdue guidance for the lower courts since the J.J.R.D. decision was issued twenty years earlier. Believing a complainant does not equate to meeting the burden of proof for a conviction. 

This decision will play a pivotal role in upcoming appeals and will certainly affect closing submissions in sexual assault trials going forward.
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Though mental illness should not render a complainant’s testimony unreliable or lacking credibility solely due to the presence of mental illness, the recent decision in R. v. C.P., 2026 ONCA 333 clarified that it may be a relevant factor.

The Ontario Court of Appeal denied the Crown’s appeal on acquittals. The Crown unsuccessfully argued that the trial judge had improperly used myths and stereotypes about people who live with mental illness and that he had not considered the evidence as a whole.

In C.P., the complainant admitted to experiencing hallucinations and delusions. She had also been heavily using street drugs at the relevant time. Her mother and brother were also defence witnesses that the complainant had been observed experiencing hallucinations and speaking to people who were not present.

In rejecting the myths and stereotypes argument, the Court clarified that credibility and reliability concerns related to mental health issues must be “case-specific evidence.” 

The evidentiary basis for the trial judge’s concerns came from the complainant’s admissions that she was experiencing hallucinations and delusions and that she had stopped taking her prescription medication at the relevant time. While the complainant attributed some of the detailed hallucinations she described to her use of street drugs, it was open to the trial judge to attribute some of it to her untreated mental health in the time period of the allegations.

The complainant’s adoptive mother testified about her observations of the complainant speaking to people who were not present and exhibiting that she was hearing imaginary voices. She testified that the medication reduced the complainant’s symptoms but did not completely eliminate them.

The complainant’s brother witnessed an episode of hallucinations and delusion which corresponded to one of the events the complainant had testified about herself. This instance occurred during the relevant time period.

The Court of Appeal stated that judges are not required to “silo” their findings about delusions or hallucinations to particular causes - be it mental illness or use of street drugs. They also noted that, whether the hallucinations were from her illness or use of street drugs, the adoptive mother confirmed that the complainant’s delusions were worse when she was off her medication. The complainant had testified to having both stopped her medication and using street drugs at the relevant time.

Ultimately, the source and cause of the hallucinations did not change the effect that the delusions had upon the reliability of the complainant’s testimony.

The Court of Appeal further rejected that the trial judge improperly dismissed inculpatory evidence because the evidence was shown to have been assessed as a whole.

This case is a good reminder that, while people with mental illness deserve to be heard and treated fairly, without prejudice toward their mental health struggles, mental illness may still play a role in the quality of the evidence they can provide.

Mental illness, on its own, does not detract from credibility and reliability. It is only where the effects of mental illness, such as hallucinations and delusions in this case, connect to a live issue at trial that they may play a valid role in the assessment of reasonable doubt.

A trial judge is permitted to assess whether the testimony of a witness is compromised by any factor that may affect their ability to observe or recount the truth of events. Where mental illness plays a role in a witness’ state of mind at the time of the events they are testifying about, the judge is entitled to consider the quality  of that evidence.
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Infidelity Does Not Make Someone More Likely to Sexually Assault
In the recent decision of R. v. S.F., 2026 ONCA 293, the Court of Appeal ordered a new trial after concluding that the trial judge engaged in improper propensity reasoning.

The case hinged on whether the accused had engaged in sexual intercourse with his girlfriend without using a condom, expressly against her wishes. Consent was said to have been vitiated by the failure to use condoms. No sexually transmitted diseases factored into the trial evidence.

In S.F., the accused testified that he always used a condom and suggested that the complainant was fabricating the sexual assault allegations out of anger when she discovered that the accused was cheating on her with another woman.

Infidelity was first brought up by the complainant in her testimony. The accused confirmed the infidelity and put that forward as a motive to fabricate. 

The trial judge cautioned himself against using evidence of infidelity as bad character evidence but the Court of Appeal found that it was clear the trial judge rejected the accused’s evidence out of propensity reasoning due to his infidelity.

The trial judge also gave no warning to the defence during submissions that his infidelity may play a factor in the credibility assessment.

The segment of the trial judge’s reasoning that was in dispute reads as follows:

I have also considered the [appellant’s] admitted infidelity. To be clear, I am not finding that because he was unfaithful to the Complainant, he is more likely to have committed these offences. I do not consider it as character evidence. Where I find it is relevant is in discerning his view of their relationship. After they agreed to be exclusive, and after they’d said “I love you” to each other, he took two trips with another woman. In my view, this shows a lack of respect for both the Complainant and their relationship. It shows he did not take their commitment or her feelings seriously. That is relevant to my determination of whether he would disregard the Complainant’s rule regarding condom use.

The Court of Appeal agreed with S.F. that, despite the claim that infidelity was not being used as propensity reasoning it was ultimately used for precisely that reason. The accused’s testimony was rejected because the trial judge compared the violation of trust in monogamy as a sign that S.F. had no respect for any other relationship boundaries or conditions set by the complainant.

Not only had the trial judge failed to notify the accused that the infidelity may affect his credibility, the Crown had not cross-examined on whether the accused lacked general respect for the complainant’s rules or conditions in the relationship. The Crown also made no submissions in closing that S.F.’s infidelity should affect his credibility.

The decision in S.F. also rejected the Crown’s argument on appeal that R v Kruk, 2024 SCC 7 allowed the trial judge to reject the accused’s evidence based on the admitted infidelity by finding him “generally disinclined to respect the complainant’s wishes.”  

The Court of Appeal differentiated Kruk as a case in which the accused’s evidence was rejected based on the judge’s acceptance of contradictory evidence on what had occurred that evening.  It did not endorse that, because an accused previously engaged in a morally reprehensible act, he had a greater propensity to commit an unrelated criminal offence months later. 

The Court additionally declined to use the curative proviso on the grounds that the trial had been procedurally unfair due to the failure to advise the accused that his infidelity may be factored into the credibility assessment.
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In another recent decision from the Ontario Court of Appeal, R v JHC, 2026 ONCA 285, the Crown’s appeal of acquittals was rejected, finding that the trial judge had not erred in the requirement for reasonable steps to ascertain consent.

The Crown primarily alleged that the judge had erred in finding that the accused was not required to obtain consent at every step of the sexual encounter. The assessment of the trial judge’s reasons for acquittal had to take into account what had been said between him and the Crown during closing submissions.

The decision had been rendered at the end of the day following a two day trial, shortly after oral submissions. During submissions the Crown took the position that, even if the complainant’s evidence was not accepted, the accused’s own testimony showed a failure to obtain communicated consent.

In this case, JHC agreed that he had anal intercourse with the complainant on the night in question. They had started out with vaginal sex then switched to anal as part of the flow of events. JHC’s testimony was quoted as having said “sex happens.”

The Court of Appeal found that the trial judge understandably perceived the Crown as having argued that “communicated consent” must be verbal because the Crown argued that there was “no discussion” about switching to anal sex. 

This is supported by their description of the exchange between the Crown and trial judge during closing submissions, as follows:

The only reason why the trial judge addressed “separate consent” in his reasons is because the trial Crown shifted gears in his closing, as he was permitted to do, by arguing that the respondent’s own evidence made out a sexual assault because, as the trial judge understood the submission, there was no verbal consent to the anal intercourse. In making this submission, the trial Crown stressed that there was no “discussion” between the vaginal and anal sex. But, as the trial judge noted in his reasons, the respondent testified that the complainant communicated consent through gestures rather than words. In light of this context, I read the impugned passage in the reasons as missing one word, which I insert in brackets: “I disagree that the law requires the accused to obtain [verbal] separate consent to each step of the sexual encounter.”

The Court of Appeal stressed that, without the reference to verbal communications, it is incorrect that consent is not required for each separate sexual activity. The phrase “communicated consent” continues to allow for non-verbal communication and verbal “discussions” are not required.

Because the reasons were delivered efficiently, shortly after closing submissions, the Court of Appeal accepted that, despite being poorly worded, the decision was sound.

The Crown also failed on the ground of appeal that the trial judge required corroboration from a witness to an alleged assault. The trial judge had found “frailties” in the complainant’s evidence and merely commented that the alleged witness would have helped overcome those frailties.
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In the recent case in R. v. N.B., [2026] O.J. No. 539, the accused was acquitted of multiple counts of sexual assault and assault with a finding both that the complainant had lied and that the police had failed to properly investigate at the time of reporting.

The trial judge apologized on behalf of the administration of justice because, if properly investigated, the accused would not have had to be subjected to the expense and stress of the trial process. The trial judge found that the complainant had fabricated evidence that would have been discovered by police had they obtained the CCTV footage and conducted a thorough investigation. 

At the outset, the complainant had reported assaults and sexual assaults immediately after alleging the final assault having taken place at a bar which had CCTV footage of the area in which the assault was said to have occurred. The police took no steps to secure the CCTV footage and the accused had to take steps to obtain that footage himself. The judge commented on this lack of diligence:

As an aside, I find it unacceptable that police did not first obtain this evidence as part of their investigation. Instead, they took H.J. at her word. And as it turns out, H.J.'s word has little worth. Moreover, by doing so, police, in
effect, reversed the burden of proof in this case.

Once the video had been obtained by N.B., the Crown attempted to prevent the accused from using the CCTV footage at trial and, due to the mandatory pre-trial applications,  the complainant then had access to information about the surveillance video contents before trial. This allowed the complainant to tailor her evidence to accommodate what she knew was contained in the video footage.

The trial judge pointed out the unfairness of the process, given the police did not take any recorded statements from the complainant and the defence was only provided with written summaries from the investigating officers in disclosure.

Contrast the minimal disclosure provided to N.B. with the complainant's access to defence evidence. Because the charges included allegations of sexual assault, N.B. was required by law to screen the admissibility of evidence upon which he intended to rely to defend these charges, including the Jack's Bar video surveillance, pursuant to the screening regime set forth in the Criminal Code.

The trial judge found that the complainant’s access to the pretrial motion also resulted in her attempt to tailor her trial evidence to accommodate what she had discovered due to her access to pretrial materials.

As a complainant, H.J. had standing on the defence applications and therefore had access to the defence evidence, including the Jack's Bar video surveillance and text message exchanges. Consequently, H.J. was able to, and did in fact, tailor her trial evidence accordingly.

In this case, the defence had to work off threadbare notes from the officers because of their failure to record audio or video statements, combined with the complainant’s ability to tailor her evidence after gaining access to the defence strategy in pre-trial motions. 

The trial judge also noted an obligation on the complainant to properly advise of new information prior to trial:

The complainant acknowledged having read the typewritten version of her statement she provided to police,
before giving her evidence at trial. In my view, H.J. had an obligation to advise Crown counsel prior to trial, that her statement to police was not accurate with respect to the allegation of sexual assault forming count number 4 on the indictment. She said and did nothing.

This case serves as a stark reminder of the disparity that currently exists between the rights of an accused and the ability for complainants to abuse the legal system due to the current charging policies and access to pretrial motions.  This case also has significant import as it notes the typical insufficiency of police investigations in sexual assault cases.  Where relevant digital evidence exists, including CCTV and messages, the police rarely exercise their obligation to conduct a thorough investigation and are often deterred by concerns by misdirected policies against invading the privacy of a complainant.

If not for the efforts and thoroughness of the defence, crucial evidence may have been lost due to the current policies surrounding sexual assault investigations. 
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[bookmark: _rqy4jv5t1nhv]Other Cases To Watch
Jordan Bilinski v. His Majesty the King
File # 42030
Crown appeal. Whether Kirkpatrick is an “unworkable precedent” regarding condom usage.

His Majesty the King v. A.M., et al.
File# 41528
Application of s.276 to human trafficking charges.

Alex Clarke v. His Majesty the King 
File# 42291
Whether the accused's evidence was rejected due to myths and stereotypes in preference for the complainant’s evidence.
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